NLRB Primary Jurisdiction and Hot Cargo Issues Arising in Section 301(a) Actions
Section 8(e) of the Labor Management Relations Act 1 ("LMRA") makes it an unfair labor practice for a union and an employer to enter into a hot cargo agreement. Such an agreement is a form of secondary labor activity by which a union secures the support of a neutral secondary employer in a labor dispute between the union and another, primary employer. Under the agreement, the neutral secondary employer agrees to cease doing business with the primary employer. This loss of business generally increases the economic pressure on the primary employer to accept the union's position in the labor dispute and often burdens the neutral secondary employer by eliminating a traditional market or a low cost source of supply. ' There are two possible forums for the resolution of hot cargo issues. The National Labor Relations Board ("NLRB" or "Board") has the power to prevent the enforcement of these agreements. 4 At the same time, hot cargo disputes are within the scope of the federal courts' jurisdiction over labor-management contracts granted It shall be an unfair labor practice for any labor organization and any employer to enter into any contract or agreement, express or implied, whereby such employer ceases or refrains from handling, using, selling, transporting, or otherwise dealing in any of the products of any other employer, or to cease doing business with any other person, and any contract or agreement entered into heretofore or hereafter containing such an agreement shall be to such extent unenforcible [sic] and void .... The portion of section 8(e) not quoted here creates exceptions for certain agreements in the congtruction and clothing industries.
I The term "hot cargo" agreement is derived from the extensive use of these restrictive agreements as an economic pressure tactic by the Teamsters Union in the transportation industry. See H. REP. No. 741, 86th Cong., 1st Sess. 20-23 (1959) by section 301(a) of the LMRA. 5 The courts of appeals have taken a variety of approaches in determining what their function is in resolving hot cargo issues in section 301(a) contract actions. This comment evaluates these approaches by considering the language and legislative history of section 8(e), the rationale for and exceptions to the doctrine of NLRB primary jurisdiction, and the arguments for departing from that doctrine in the special context of section 8(e). The comment also considers whether equitable concerns for union pension fund trustees should alter the. analysis. It concludes that in most cases, the federal courts should assert jurisdiction and decide hot cargo issues when they arise in section 301(a) suits.
LMRA § 301(a), 29 U.S.C. § 185(a) (1976) . The full text of that section reads:
Suits for violation of contracts between an employer and a labor organization representing employees in an industry affecting commerce as defined in this chapter, or between any such labor organizations, may be brought in any district court of the United States having jurisdiction of the parties, without respect to the amount in controversy or without regard to the citizenship of the parties. Section 301(a) does not deprive state courts of jurisdiction over breach of contract actions in the labor field, Charles Dowd Box Co. v. Courtney, 368 U.S. 502, 507 (1962) , although state courts must apply "principles of federal labor law." Local 174, Int'l Bhd. of Teamsters v. Lucas Flour Co., 369 U.S. 95, 102 (1962) .
6 See text and notes at notes 13-21 infra. The hot cargo issue in section 301(a) actions implicates two broader concerns. First, the issue reflects the problem of deciding whether the courts should resolve hot cargo disputes in contexts other than section 301(a) contract enforcement actions. Although the scope of this comment is limited to the section 301(a) context, the other contexts are relevant to the analysis. See text and notes at notes 67-77, 84 infra.
Second, the question reflects the problem of deciding whether the courts should resolve other unfair labor practice issues in section 301(a) enforcement actions. See Meltzer, The Supreme Court, Congress, and State Jurisdiction Over Labor Relations (pt. 2) Tex. 1972 ) (refusing in employer's suit to enforce no-strike clause to consider whether the employer's alleged unfair labor practices justified the union's strike). In several cases courts have refused to force an employer to commit an unfair labor practice under LMRA § 8(a)(1), 29 U.S.C. § 158(a)(1) (1976), when the representational status of the union representing its employees changed between the rendering of an arbitration award favorable to the union and a suit for enforcement of the award. 
I. BACKGROUND
Hot cargo issues can arise in three ways in section 301(a) actions. First, an employer may refuse to implement the alleged hot cargo agreement, and the union, or a pension fund trustee who is a third party beneficiary under the agreement, 8 sues for breach of contract. The employer then raises the hot cargo issue as a defense, claiming that the agreement is unenforceable and void under section 8(e). 9 Second, the employer may seek a declaratory judgment that the agreement is illegal. 10 Finally, the employer may defend against a union action to enforce an arbitration award by arguing that the award is based on a hot cargo agreement. 1 The hot cargo issue warrants the same treatment in all three kinds of cases. The courts of appeals have taken contradictory approaches in disposing of hot cargo issues when raised by employers in section 301(a) actions. The Second Circuit has ruled that the NLRB's primary jurisdiction over unfair labor practices' s does not prevent a court in a section 301(a) action from declaring a contract clause void and excusing nonperformance when it finds that the clause violates section 8(e)." When NLRB resolution of the claim is pending, the Second Circuit occasionally has stayed section 301(a) proceedings and incorporated the Board's hot cargo ruling into its resolution of the contract claim. 15 This practice, however, is animated only by a spirit of comity; the Second Circuit asserts that it possesses the power to resolve hot cargo claims."" 
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The Third 1 7 and Ninth 18 Circuits follow the opposite approach. Deferring to the NLRB's primary jurisdiction, these circuits refuse to consider the merits of a section 8(e) claim when the employer raises it in the context of section 301(a). 1 9 They simply render judgment on the breach of contract claim; the employer can raise the hot cargo issue only by lodging an unfair labor practice charge with the NLRB.
The District of Columbia Circuit recently adopted a third approach. In Mullins v. Kaiser Steel Corp., 2 0 the court refused to consider the hot cargo issue when the employer raised it as a defense against a union pension fund trustee suing as a third party beneficiary to the collective bargaining agreement. Grounding its decision on equitable considerations, the court reasoned that union pension fund trustees are entitled to special protection against illegality defenses raised by an employer in a breach of contract action. It implied, however, that its disposition might be different in a case not involving pension fund trustees. 23 The NLRB investigates the allegations, and in a meritorious case the Board can seek a permanent court injunction against performance of the agreement. 24 Several circuits have concluded that by including the hot cargo prohibition with other unfair labor practices in section 8, Congress intended hot cargo issues to be resolved only by the NLRB. 25 This interpretation, however, ignores the principal impetus for the hot cargo prohibition as well as the language and legislative history of section 8(e).
A. Sand Door:
The Impetus for the Hot Cargo Prohibition As originally enacted, the secondary boycott provisions of section 8(b)(4) of the LMRA 8 provided that a union could not threaten, coerce, restrain, or strike against any person when the purpose is to pressure a neutral employer to cease doing business with a primary employer. These provisions dealt with coercion of a neutral party; they did not address directly the situation in which the primary employer had agreed to the inclusion of a hot cargo clause in the contract. Nonetheless, in Local 1976, United Brotherhood of Carpenters v. NLRB (Sand Door) , 2 7 the Supreme Court ruled that a union may not use a hot cargo agreement to defend against a section 8(b)(4) proceeding arising from a strike to enforce the agreement. 28 Although the secondary employer had agreed to cease doing business with the primary employer, the union's strike to enforce the hot cargo clause constituted coercion sufficient to 2 See text and notes at notes 42-49 infra. The usual remedies available for unfair labor practices are enumerated in section 10 of the LMRA, 29 U.S.C. § 160 (1976) . See generally
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violate section 8(b)(4). 29 Sand Door implied, however, that although hot cargo agreements do not provide a defense to unfair labor practice proceedings, they might have other legal effects that would have a subtle influence on secondary employers. 3 0 Section 8(e), added by the LMRDA,-l closed this potential loophole in the secondary boycott prohibition of section 8(b)(4) by making hot cargo agreements themselves generally unenforceable. 3 2 In National Woodwork Manufacturers Association v. NLRB, 3 3 the Supreme Court recognized that Congress designed section 8(e) to protect employers against union actions under section 301 to enforce hot cargo agreements:
Section 8(e) was designed to plug this gap in the legislation by making the "hot cargo" clause itself unlawful. The Sand Door decision was believed by Congress not only to create the possibility of damage actions against employers for breaches of "hot cargo" clauses, but also to create a situation in which such clauses might be employed to exert subtle pressures upon employers to engage in "voluntary" boycotts. 10 The implication arose from this observation in Justice Frankfurter's opinion for the majority:
Certainly the voluntary observance of a hot cargo provision by an employer does not constitute a violation of § 8(b)(4)(A), and its mere execution is not . . . prima facie evidence of prohibited inducement of employees. It does not necessarily follow from the fact that the unions cannot invoke the contractual provision in the manner in which they sought to do so in the present cases that it may not, in some totally different context . . . still have legal radiations affecting the relations between the parties. Id. at 108.
, See note 1 supra. 32 During consideration of the bill containing section 8(e), various committee reports and *several congressmen expressed concern about the implications of Sand Door and suggested closing the loophole in the secondary boycott provisions of section 8(b)(4) created by that decision. H.R. REP. No. 741, 86th Cong., 1st Sess. 20-21 (1959) , reprinted in 1 LMRDA HIsTORY, supra note 2, at 778-79; S. REP. No. 187, 86th Cong., 1st Sess. 78-80 (1959) 
B. The Language and Legislative History of Section 8(e)
The express language of section 8(e) not only declares hot cargo clauses to be unfair labor practices, but pronounces them "unenforcible [sic] and void" as well.
3 5 Because of the contractual nature of hot cargo clauses, this language must be read in conjunction with section 301(a), which provides that "[s]uits for violation of contracts between an employer and a labor organization . . . may be brought in any district court of the United States .... If Congress meant for primary jurisdiction to prevail here, the "unenforceable and void" language would be superfluous.
3 7 The language adds nothing to the NLRB's enforcement powers: even without it the Board would have the power under section 10(e) of the LMRA to thwart union enforcement of hot cargo agreements. 3 8 The language only can be properly read as indicating a congressional intent to provide dual forums for remedying section 8(e) violations. 3 9 " See note 1 supra. 36 See note 5 supra. 37 The language of the garment industry proviso in section 8(e) also undermines the argument that Congress meant for the Board to have primary jurisdiction over these disputes. After excluding certain contracts in the garment industry from the coverage of section 8(e), the proviso goes on to state "[tihat nothing in this subchapter shall prohibit the enforcement of any agreement which is within the foregoing exception," 29 U.S.C. § 158(e) (1976), implying that section 8(e) prohibits the enforcement of other hot cargo agreements.
" Id. § 160(e). Under section 10(e), the Board can petition a court of appeals for enforcement of its decisions. It might be argued that Congress intended the "unenforceable and void" language to apply in section 301(a) actions only after the NLRB ruled on the issue of illegality. This view, however, is unreasonable. No union would bring a section 301(a) action to enforce a hot cargo agreement after the NLRB had resolved the issue. After a Board decision, a section 10(e) enforcement order would prevent the section 301(a) action even without the section 8(e) language.
" As originally introduced in the Senate, the bill containing section 8(e) did not pro- The legislative history reinforces this interpretation. Numerous congressmen emphasized that section 8(e) made hot cargo agreements both unfair labor practices and unenforceable and void. 4 0 Senator Goldwater explained the consequences of the additional language by observing that under section 8(e), the breach of a hot cargo agreement "does not constitute a good cause of action in a suit at law to recover damages for the breach or to secure specific performance of the agreement. '41 
III. NLRB PRIMARY JURISDICTION AND ITS EXCEPTIONS
In addition to the language and legislative history of section 8(e), a careful analysis of the contours of the NLRB's primary jurisdiction indicates that courts should not be divested of jurisdiction over hot cargo issues in section 301(a) actions.
The theory of NLRB primary jurisdiction is deceptively straightforward. Sections 7 and 8 of the LMRA respectively enumerate protected and prohibited activities in the labor field. 42 iarity with the complex factual problems arising in the field of labor relations. 4 5 According to the Court, only an agency with administrative expertise in the field could apply the LMRA with the consistency that Congress desired; concurrent forums for remedying unfair labor practices might undermine uniform interpretation of the Act or provide inconsistent remedies. 46 Although Garner dealt with a conflict between state courts and the NLRB, ' 4 7 the policy of deferring to administrative expertise also divests federal forums of jurisdiction over some unfair labor practice issues. In San Diego Building Trades Council v. Garmon, 45 the Supreme Court devised an appealingly simple formula for invoking primary jurisdiction: "[w]hen an activity is arguably subject to § 7 or § 8 of the Act, the States as well as the federal courts must defer to the exclusive competence of the National Labor Relations Board . . .,.
The Supreme Court has developed numerous exceptions to the Garmon formula. 50 These exceptions do not diminish the impor- [I]n cases raising issues of fact not within the conventional experience of judges or cases requiring the exercise of administrative discretion, agencies created by Congress for regulating the subject matter should not be passed over. This is so even though the facts after they have been appraised by specialized competence serve as a premise for legal consequences to be judicially defined. Uniformity and consistency in the regulation of business entrusted to a particular agency are secured, and the limited functions of review by the judiciary are more rationally exercised, by preliminary resort for ascertaining and interpreting the circumstances underlying legal issues to agencies that are better equipped than courts by specialization, by insight gained through experience, and by more flexible procedure. [48:992 tance of the policies underlying primary jurisdiction; rather, they indicate that under some circumstances, a competing policy or a special expertise of the federal courts justifies the potential interference with uniform application of the LMRA. 51 This part considers these exceptions to decide whether hot cargo cases brought under section 301(a) are sufficiently analogous to justify exempting them as well from the NLRB's primary jurisdiction. The Senate amendment contained a provision which does not appear in section 8 of existing law. This provision would have made it an unfair labor practice to violate the terms of a collective bargaining agreement or an agreement to submit a labor dispute to arbitration. noted that section 301(a) "does more than confer jurisdiction in the federal courts over labor organizations. It expresses a federal policy that federal courts should enforce these agreements on behalf of or against labor organizations and that industrial peace can be best obtained only in that way." ' 5 He concluded that section 301(a) granted the federal courts substantive powers to fashion a body of federal law to promote the prompt and effective enforcement of labor-management contracts. 56 Once the judicial forum for contractual enforcement had been established, the Court began to delineate the manner in which judicial and Board remedies were to be integrated. The Labor Management Relations Act expressly furnishes some substantive law. It points out what the parties may or may not do in certain situations. Other problems will lie in the penumbra of express statutory mandates. Some will lack express statutory sanction but will be solved by looking at the policy of the legislation and fashioning a remedy that will effectuate that policy. The range of judicial inventiveness will be determined by the nature of the problem. Id. at 457. 5 371 U. S. 195 (1962) . 58 Id. at 195-98. Smith relied on two earlier cases that had dismissed summarily the contention that the NLRB's primary jurisdiction extended to a section 301(a) action when the breach of contract involved arguably protected strike activity. See Atkinson v. Sinclair Refining Co., 370 U.S. 238, 245 n.5 (1962); Local 174, International Bhd. of Teamsters v. Lucas Flour Co., 369 U.S. 95, 101 n.9 (1962) ("Since this was a suit for violation of a collective bargaining contract within the purview of § 301(a) of the Labor Management Relations Act of 1947, the pre-emptive doctrine of cases such as [Garmon] , based upon the exclusive jurisdiction of the National Labor Relations Board, is not relevant."). Smith was reaffirmed and extended to suits for an injunction in William E. Arnold Co. v. Carpenters Dist. Council, 417 U.S. 12, 16-20 (1974 In asserting jurisdiction over hot cargo issues, the Second Circuit has interpreted Smith as creating a broad exception to the NLRB's primary jurisdiction for all unfair labor practices arising in section 301(a) actions. 2 The reasoning of Smith, however, is not fully applicable to hot cargo controversies. In cases like Smith, the party seeking judicial relief is squarely within the policies of section 301(a) because it requests the prompt enforcement of the contract's terms. 6 3 The court simply is asked to enforce the parties' private bargain.
6 4 In hot cargo disputes, only the union seeks enforcement of the agreement. The employer, seeking to avoid the Board's primary jurisdiction, asks the court to sanction the violation of the contract's terms; it asks the court to apply not the terms of the contract, but the terms of section 8(e). 5 The analogy (when dispute is arbitrable, Board exercises discretion to defer unfair labor practice proceedings pending arbitration because it is "consistent with the fundamental objectives of Federal law to require the parties here to honor their contractual obligations rather than, by casting this dispute in statutory terms, to ignore their agreed-upon procedures"); 29 U.S.C. § 173(d) (1976) (settlement of contract disputes by "a method agreed upon by the parties" is more desirable than government conciliation and mediation). 6 Another exception to the NLRB's primary jurisdiction, sometimes cited in support of judicial resolution of hot cargo issues, also is not squarely on point. When unfair labor practice issues arise in antitrust actions, the courts do not defer to the NLRB's primary jurisdiction. See Connell Constr. Co. v issues, 7 and concurrent jurisdiction creates the possibility of conflicting decisions emanating from different forums in the same case.
72 Congress, however, expressly provided in section 303 that the courts serve as an alternative forum for remedying section 8(b)(4) unfair labor practices, concluding that the secondary boycotts prohibited by section 8(b)(4) are so dangerous to weak neutral employers that the victims of such practices require a prompt and complete remedy against the boycotting union."
71 Section 8(b)(4) makes it an unfair labor practice for a union to strike against or threaten and coerce any employer when the object is, among other things, to force the employer to enter into an illegal hot cargo agreement. 29 U.S.C. § 158(b)(4)(ii)(A) (1976) . The section also makes it an unfair labor practice for a union to strike against or threaten and coerce an employer to enforce an illegal hot cargo agreement. Id. § 158(b)(4)(ii)(B). When unfair labor practices defined by sections 8(b)(4)(ii)(A) or (B) underlie a section 303 damage action, the court must determine whether the agreement that the union sought or enforced was an illegal hot cargo agreement. We recognize that this finding is contrary to the finding in the companion case of N.L.R.B. v. Deena Artware, Inc .....
Under our existing system of courts, juries, administrative agencies, and appellate review, such findings, even though inconsistent, are not invalid ....
The two proceedings, even though arising out of the same labor dispute, were heard by separate fact finding agencies ....
Nedessarily, the evidence produced in the different proceedings. . . was not identical. Each fact finding agency was entitled to make its own decision upon the evidence before it. 198 F.2d at 642.
73 During the consideration of the Taft-Hartley amendments to the National Labor Relations Act in 1947, a principal concern of Congress was the inadequacy of Board remedies for small neutral employers who became embroiled in a labor dispute because of a union's secondary boycott activities. Senators who proposed the amendment adding the section 303 damage action to the bill did so to provide prompt and complete relief for these neutral employers:
To a small storekeeper, or machine shop [sic] , picketed out of business by unions intervening between him and his employees, or to the farmer prevented from unloading his perishable produce, the remedy of dealing with the NLRB is a weak reed. There will only be a satisfactory remedy if he can go to his local court and obtain an injunction, first temporary and then permanent, against interference of this kind. In the field of labor relations the large companies can generally look after themselves, but the power of the labor unions is being used indiscriminately against the small businessman, and he is quickly forced to capitulate by danger of bankruptcy.
The amendment proposes that he be entitled to file a suit for damages . . ..
The hot cargo exception to the NLRB's primary jurisdiction in section 303 cases provides support for a similar exception for hot cargo actions brought under section 301(a). The secondary boycott provisions of section 8(b)(4) protect neutral employers against union coercion when the purpose of the coercion is to obtain or to enforce a hot cargo agreement.
7 4 The hot cargo prohibition in section 8(e) protects neutral employers against the adverse economic impact of the hot cargo agreement itself.
7 5 If a damage remedy for secondary boycotts is available in the courts under section 303, it is anomalous to deny a judicial remedy for section 8(e) violations under section 301(a). 7 6 Without such a remedy, neutral employers who are strong enough to resist a union's demands for hot cargo agreements and who thereby provoke the union to strike would have a remedy under section 303, while neutral employers who are too weak to withstand a strike would be forced to accede to the union's demands for a hot cargo agreement and suffer without a judicial remedy.
Moreover, if courts are competent to decide hot cargo issues in section 303 suits, they surely are competent to decide them in section 301(a) suits. If the policies underlying the secondary boycott prohibitions in section 8(b)(4) are sufficient to outweigh the benefits of the NLRB's primary jurisdiction, those same policies are sufficient within the context of section 8(e). 7 S. RFP. No. 105, 80th Cong., 1st Sess. 54 (1947) REc. 4874 (1947) , reprinted in 2 LMRA HISTORY, supra note 54, at 1400, and the conference committee retained section 303 in the final version of the LMRA, H.R. CoNF. REP. No. 510, 80th Cong., 1st Sess. 67 (1947) , reprinted in 1 LMRA HISTORY, supra note 54, at 571. 71 
U.S.C. § § 158(b)(4)(ii)(A), (B) (1976).
7 Hot cargo agreements frequently will raise the neutral employer's costs by preventing it from doing business with a low cost supplier or a traditional purchaser. For some employers, however, the costs of potential strikes or other disruptions of production may exceed the costs of the hot cargo agreement. In that case, the employer cannot vigorously oppose the union's proposal for a hot cargo agreement.
76 But see Mullins v. Kaiser Steel Corp., 642 F.2d 1302, 1314 (D.C. Cir. 1980) ("When Congress has spoken so directly on the remedies to be provided for statutory violations, it is not for the courts to add remedies of their own."), cert. granted, 101 S. Ct. 2044 Ct. (1981 (No.  80-1345 ).
An interpretation of sections 8(e) and 301(a) that permits a judicial remedy under section 301(a) for the violation of section 8(e) is consistent with the LMRA's system of employer remedies for serious union unfair labor practices. Although the section 303 damage remedy does not apply to sections 8(e) and 8(b)(7), 29 U.S.C. § 158(b)(7) (1976), the section 10(1) expedited Board remedy, 29 U.S.C. § 160 (1) (1976) , does cover them, along with sec-
C. The Fair Representation Exception
The union's duty of fair representation toward its members was developed by federal courts that implied a cause of action from the LMRA's exclusive representation provisions.
7 8 In Miranda Fuel Co., 79 however, the NLRB also assumed jurisdiction over fair representation claims by ruling that a union's breach of its duty of fair representation constitutes an unfair labor practice. 8 0 The problem of deference to the Board's primary jurisdiction in this context was addressed by the Supreme Court in Vaca v. Sipes. 8 1 The Court held that the federal courts may retain jurisdiction over fair representation disputes despite the Board's ruling that such actions are unfair labor practices.
8 2 The Court justified concurrent jurisdiction in part by arguing that although administrative expertise is desirable in fair representation cases, the courts developed the concept and therefore have as much experience in the area as the Board. C) (1976) , the unresolved representational issue is the principal source of the employer's damages, and assuming that the procedural requirements are met, the most appropriate remedy is an expedited Board election, id. In section 8(e) cases, the hot cargo agreement is the principal source of the employer's damages, and the most appropriate alternative remedy is to apply the "unenforceable and void" language. This analysis suggests that there also should be an alternative judicial remedy for the violation of sections 8(b)(7)(A) and (B), but Congress would have to amend section 303 to provide for a damages remedy. 626-33 (1975) . The Third Circuit has argued that the nonstatutory exemption from the antitrust laws for labor-related activity does not extend to activity that forseeably violates section 8(e). Consolidated Express, Inc. v. New York Shipping Ass'n, Inc. (Conex), 602 F.2d 494, 512-22 (3d Cir. 1979) , vacated and remanded on other grounds, 448 U. S. 902 (1980) . In Conex the NLRB already had ruled that the agreement violated section 8(e). International Longshoremen's Ass 'n, 221 N.L.R.B. 956, 961 (1975 'n, 221 N.L.R.B. 956, 961 ( ), enforced, 537 F.2d 706 (2d Cir. 1976 'n, 221 N.L.R.B. 956, 961 ( ), cert. denied, 429 U.S. 1041 'n, 221 N.L.R.B. 956, 961 ( (1977 . In similiar situations, however, the courts presumably may resolve hot cargo issues as well, because they are collateral labor law issues arising in an antitrust action. See note 66 supra.
"' See note 71 supra. 86 642 F.2d 1302, 1311-13, 1318 n.13 (D.C. Cir. 1980 ), cert. granted, 101 S. Ct. 2044 (1981 (No. 80-1345) .
17 The court stated: As a rule, third-party beneficiaries, like the Trustees here, are subject to the contract defenses of nonperforming promisors. But the Trustees of a union welfare fund are sometimes immune from contract defenses that could be asserted against the union itself because such a rule better serves the concern of federal labor policy to protect union members and their families from the actionable wrongs of their union representatives. . . . We see no reason for not applying that exemption here. Id. at 1312. See also Huge v. Long's Hauling Co., 590 F.2d 457, 464-65 (3d Cir. 1978) (Adams, J., concurring) ("Ensuring the viability of these funds and protecting the employees' investment from dissipation as a result of union or employer conduct or misconduct has for many years been a concern of the federal government."), cert. denied, 442 U.S. 918 (1979) .
These courts principally relied on Lewis v. Benedict Coal Corp., 361 U.S. 459, 468-71 (1960) , in which the Supreme Court ruled that an employer cannot set off damages caused by union breaches of the collective bargaining agreement against payments due pension fund trustees. The issue in Benedict essentially was one of contractual interpretation; the consideration to the employer in exchange for the hot cargo agreement, voiding the agreement might give a windfall to the employer; the court therefore simply enforced the contract. 88 The court's concern for union pension fund trustees hardly is justified in the context of section 8(e). If the employer had raised the hot cargo issue before the Board, the pension fund provision would have enjoyed no special immunity from the prohibition in section 8(e). 8 9 The fortuity of a judicial forum should not change the result in cases like these.
Moreover, section 8(e) is not designed to penalize unions for misconduct, but to protect neutral employers from illegal secondary boycott activities. 9 0 When enforced by the pension fund trustees, the hot cargo agreement imposes the same costs on employers as when the union enforces it. If third party beneficiaries could enforce hot cargo agreements, unions would be able to impose those costs on employers indirectly, even though they may not do so directly.
Equitable considerations actually cut in favor of judicial resolution of hot cargo issues. It is a basic legal principle that courts Court had to decide whether union compliance with the agreement was a condition precedent to the pension fund payments. Id. at 465. Noting the devastating impact that a contrary rule would have on the viability of the welfare fund, the Court adopted a rule of contractual interpretation: "the parties to a collective bargaining agreement must express their meaning in unequivocal words before they can be said to have agreed that the union's breaches of its promises should give rise to a defense against the duty assumed by an employer to contribute to a union welfare fund. . . ." Id. at 471.
In hot cargo cases under section 301(a), the court is not asked to interpret an admittedly valid term of a collective bargaining agreement; it must decide whether the pension fund obligation was illegal and unenforceable from its inception. See Huge v. Long's Hauling Co., 590 F.2d 457, 467-69 (3d Cir. 1978) (Rosenn, J., dissenting), cert. denied, 442 U.S. 915 (1979). At most, Benedict stands for the principle that when two interpretations of a clause are equally plausible, the court should adopt the one that will most protect the pension fund trustees; the case should not be interpreted to confer immunity from section 8(e) on pension fund trustees.
" 642 F.2d at 1312-13. The union had performed fully its obligations under the contract, and only the employer's obligations under the alleged hot cargo agreement remained executory. The court distinguished this situation from one in which both union and employer obligations remain executory. Id. at 1318 n.13. The result in Mullins also reflects the general policy "of preventing people from getting other people's property for nothing when they purport to be buying it." Continental Wall Paper Co. v should not become parties to illegal conducts' nor enforce a contract made in violation of public policy. 92 The federal courts routinely follow these precepts in actions to enforce labor-management agreements under section 301(a); 93 it is difficult to ascertain why illegal hot cargo agreements deserve greater judicial deference.
If the courts refuse to decide hot cargo issues, the employer bears an unfair burden; to resolve the claim of illegality, he must go to the Board. 94 A weak employer may wish to leave the hot J. 1349 (1977) . A refusal by the General Counsel to issue a complaint effectively would deprive the employer of any opportunity to contest the hot cargo issue, even if the employer's claim is meritorious. This result indicates that the cargo claim in repose until the union brings an action to enforce the contract.
9 5 Unless the courts decide hot cargo issues in section 301(a) actions, an employer with a meritorious hot cargo allegation must go to the expense and delay of litigating its position in two forums before obtaining complete relief from the onerous agreement.
V. A PROPOSAL FOR INTEGRATING BOARD AND JUDICIAL REMEDIES
The possibility of conflict between decisions by the Board and by the courts in the same case 98 should not prevent concurrent jurisdiction over hot cargo issues that arise in section 301(a) cases. Conflict could be avoided if the courts stayed section 301(a) proceedings until hot cargo issues were decided by the Board. As a general rule, however, this approach presents several problems. The NLRB's General Counsel may refuse to initiate unfair labor practice proceedings. Because his action is unreviewable, he effectively can prevent the Board from determining the legality of the alleged hot cargo agreement."' In addition, judicial reliance on the Board's unfair labor practice proceedings may delay a final judgment in the contract action for up to one year. 9s This result would courts should decide hot cargo issues whex they arise in section 301(a) actions to maximize the enforcement of the hot cargo prohibition in section 8(e). Cf. Vaca v. Sipes, 386 U.S. 171, 182-83 (1967) (if the court refused jurisdiction the General Counsel might do the same, leaving the plaintiff without a forum).
95 If the employer raises the hot cargo issue by repudiating the agreement, the union may file an unfair labor practice charge with the Board under section 8(a)(5), 29 U.S.C. § 158(a)(5) (1976). A weak employer may prefer to wait until the union sues for enforcement of the contract under section 301(a).
"Such conflict could arise in two ways. The Board could find that an agreement violated section 8(e) and issue a cease and desist order under section 10(c) of the LMRA, 29 U.S.C. § 160(c) (1976), at the same time that the district court issued an order enforcing the agreement. Alternatively, the Board could find that the employer violated section 8(a)(5) by repudiating a lawful contract and could issue a bargaining order under section 10(c), while the court refused under section 301(a) to enforce the same agreement. This inconsistency might be resolved when the losing party appealed the district court's decision or when the Board petitioned the court of appeals to enforce its order under section 10(e), 29 U.S.C. § 160(e) (1976). 97 See text and notes at notes 15-16 supra. "' See note 94 supra. '9 In 1976 the median length of time between the filing of an unfair labor practice charge and final Board decision was 358 days. E. MILLER, AN ADMINISTRATIVE APPRAISAL OF undermine the policy underlying section 301(a) of enforcing contracts promptly, 10 0 as well as the policy underlying section 8(e) of providing a prompt and effective remedy for victims of secondary union activity. 10 1 Moreover, courts do not refer hot cargo issues to the Board in section 303 cases, in which the employer is strong enough to resist union demands for inclusion of the clause in the contract; 102 there is, if anything, less justification for judicial referral to the Board in section 301(a) cases in which the employer is too weak to resist union pressures.
Although concurrent jurisdiction presents an inevitable risk of inconsistent decisions, 0 3 that risk is small. In many hot cargo cases arising under section 301(a), the employer may have no effective access to the processes of the Board. 1 0 ' In some cases, the General Counsel already may have refused to issue an unfair labor practice charge in the same dispute. 10 5 In other cases, the six-month limitation period for unfair labor practice charges 0 " effectively may pre- 108 See text and note at note 72 supra. 104 In several cases the Supreme Court has been more willing to permit a judicial remedy when there is no practical opportunity to obtain a Board characterization of the conduct 18 (1979) . This view is flawed for two reasons. First, the language of the statute only bars unfair labor practice proceedings before the Board. Moreover, section 8(e)'s policy of preventing the enforcement of hot cargo agreements requires that a judicial remedy be available for as long as any action to enforce the agreement might be filed.
requirement that either the Board 1 08 or the court 1 09 adopt the other's concurrent or subsequent characterization of the hot cargo agreement; however, in the interest of comity, each forum should avoid making unnecessary characterizations of the hot cargo agreement. For example, the Second Circuit has deferred to the Board when expedited section 8(e) proceedings were under way and the Board had petitioned the court for a stay of the section 301(a) suit. 110
